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STATEMENT OF THE | SSUE

The issue in the case is whether the Town of Beverly
Beach's Conprehensive Plan Arendnent 03-1, initially adopted by
Ordi nance 2003- ORD-6 and anended by Ordi nance 2004-ORD-6, is "in
conpliance," as required by Section 163.3184, Florida Statutes
(2004) .

PRELI M NARY STATEMENT

This matter began in June 2002, when the Town of Beverly
Beach (Town) proposed an anendnent to the Future Land Use Map of
t he Beverly Beach Conprehensive Plan. Pursuant to the statutory
schene created by the Local Governnent Conprehensive Pl anning
and Land Devel opnent Regul ation Act (the Act), Chapter 163, Part
1, Florida Statutes (2004), the Town transmtted the proposed
anmendnent to the Departnment to review for conpliance with the
Act .

On July 11, 2003, the Departnent issued its QObjections,
Recommendati ons and Comments (ORC) Report, setting forth four
obj ections to the proposed anendnent. The Town made changes to
t he proposed amendnent to address the objections in the ORC
Report and adopted the anmendnent on Cctober 6, 2003.

The adopted anendnent was originally designated as
Conpr ehensi ve Pl an Anmendnent (CPA) 02-1. The anendnent was
| ater designated CPA 03-1. Throughout this Recommended Order,

it wwll be referred to as Pl an Arendnent 03-1. Pl an Amendnent



03-1 changed 14.5 acres in the Town from " Conservati on/ Spoi
Area" (no devel opnent allowed) to "Low Density Residential” (up
to five dwelling units per acre allowed).

On Novenber 28, 2003, the Departnent published a Notice of
Intent to Find the Conprehensive Plan Anendnent Not in
Conpl i ance. Shortly thereafter, the Departnent initiated these
proceedi ngs against the Town. Three residents of the Town,
Char | es Gsbourne, Bernard Knight, and Mary Jo Kni ght,

i ntervened.

I n Sept enber 2004, the Departnent and the Town entered into
a settlenent agreenent ("conpliance agreenent”), wherein the
Departnment agreed that if specified remedial actions were taken
by the Town, including making changes to Plan Anendnent 03-1 and
ot her policies within the Beverly Beach Conprehensive Plan, the
Pl an Amendnent woul d be deened in conpliance. On Decenber 6,
2004, the Town adopted the changes specified by the conpliance
agreenent through O di nance 2004-ORD 6 (hereafter referred to as
t he "Renedi al Amendnent™).

On February 28, 2005, the Departnent published a Cunul ative
Notice of Intent to Find the Beverly Beach Conprehensive Pl an
Amendnent and Renedi al Conprehensive Plan Arendnent in
Conpl i ance. Thereafter, the Intervenors filed an Anended
Petition to Intervene. Because there was a conpliance agreenent

bet ween the Town and the Departnent, the procedures set forth in



Subsection 163.3184(16), Florida Statutes (2004), becane
applicable and the parties were realigned with the Intervenors
becom ng the Petitioners and the Departnent and the Town
becom ng the Respondents.

At the final hearing, the Petitioners presented the
testi nony of Charles Osbourne, a resident of the Town and the
former Mayor; Charles Gautier, Chief of the Departnent's O fice
of Conprehensive Planning; James Stansbury, a planner enpl oyed
by the Departnent; Gail Duggins, a bird-watcher with know edge
about scrub jays; Lindsay Haga, fornmerly a senior regional
pl anner with the Northeast Florida Regional Planning Council;
and Edward Lehnman, a planni ng supervisor with the Northeast
Fl ori da Regi onal Pl anning Council. Petitioners' Exhibits 1-3,
5, 6A-D, 11-12, 14-17, 19, 22-24, 28, 30, and 31 were received
into evidence. At the hearing, the undersigned rescinded the
adm ssion into evidence of Petitioners' Exhibit 30 as
irrelevant. The Town presented the testinony of Lindsay Haga;
Lorrai ne Capasse, Town Clerk for Beverly Beach; and Stephen
Emmett, the current Mayor of Beverly Beach. The Town's Exhibits
A, CE G H and 6B were received into evidence. The
Department presented the testinony of Sergey Kireyev, a planner
with the Departnent. The Departnent's Exhibits 1-5 and 8-10

were received i nto evidence.



The Town's notion for official recognition of the Petition
for Wit of Certiorari, Amended Order Ganting Petition for
Certiorari, and Judgnent Taxing Attorneys Fees and Costs Under
Section 57.105, Florida Statutes, fromthe case of Raynond

Cust af son and AlA Realty and Devel opnent, Inc. v. Town of

Beverly Beach, Case No. 99-143-CA, Seventh Judicial Grcuit

Court, Flagler County, Florida, was granted.

A two-vol une Transcript of the hearing was filed with the
Di vision. Proposed reconmmended orders were filed by the parties
on August 16, 2005, and were considered in the preparation of
t hi s Recormended O der

FI NDI NGS OF FACT

1. The Departnent is the state | and pl anning agency and
has authority to adm nister and enforce the Local Governnent
Conpr ehensi ve Pl anning and Land Devel opnment Regul ati on Act,
Chapter 163, Part Il, Florida Statutes (2004).

2. One of the Departnent's duties under the Act is to
revi ew proposed anmendnents to | ocal government conprehensive
pl ans to determ ne whether the anendnents are in conpliance with
t he Act.

3. The Town of Beverly Beach is a small nunicipality in
Fl agl er County, Florida, and has the duty and authority to adopt

a | ocal governnent conprehensive plan pursuant to Chapter 163,



Florida Statutes (2004), and to anend the plan fromtinme to
tinme.

4. In June 2002, the Town proposed to anend its Future
Land Use Map (FLUM to change sonme of the |and uses within the
37-acre Shelter Cove Planned Unit Devel opnent (PUD). The
Shelter Cove PUD was the subject of an earlier lawsuit in the
circuit court for Flagler County brought by the owners and
devel opers of the property after the Town denied their PUD
application. 1In 2002, the court entered judgnent against the
Town and ordered the Town to approve the PUD application. 1In
its order, the court included a statement that the Shelter Cove
PUD was consistent with the Beverly Beach Conprehensive Pl an.

5. The purpose of the plan anmendnent proposed in June 2002
was to re-designate 14.25 acres from Conservation/ Spoil Area to
Low Density Residential, 0.75 acres of Conservation/ Spoil Area
to Medium Density Residential, and 8.25 acres of Low Density
Residential to Medium Density Residential. The proposed
anmendnent was transnmitted to the Departnment for conpliance
revi ew.

6. Inits July 2003 ORC Report, the Departnent set forth
four objections to the proposed anmendnent: 1) increased density
in a Coastal H gh Hazard Area; 2) no traffic inpact analysis
regardi ng emergency evacuation; 3) inadequate potable water and

sanitary sewer services; and 4) unsuitability for devel opnent



because of saltwater marsh and potential use by threatened and
endanger ed ani mal speci es.

7. The Town made changes to the proposed anendnent to
address the Departnment's objections and adopted Pl an Anendnent
03-1 on Cctober 6, 2003. One significant change nade by the
Town was to reduce the size of the land affected by the
anendnent from 23.25 acres to 14.5 acres. The stated purpose of
the revi sed anendnent was to deal exclusively with the spoi
areas within the Shelter Cove PUD, to convert themfrom
Conservation to Low Density Residenti al

8. The Departnent was not satisfied with the changes nade

by the Town and on Novenber 17, 2003, it issued a Statenent of
Intent To Find The Conprehensive Plan Anendnent Not In
Conmpliance. This statenment did not reassert the four objections
of the ORC Report, but identified only two reasons for its
determ nation that Plan Amendnent 03-1 was not in conpliance:
1) increased density in a Coastal H gh Hazard Area that would
i ncrease evacuation clearance tinmes and 2) inadequate sanitary
sewer facilities based on the denial of the utility's permt
renewal by the Departnent of Environnental Protection (DEP).
The Departnent reconmended renedi al actions that would bring
Pl an Anendnent 03-1 into conpliance.

9. Thereafter, the Departnent and Town entered into a

conpliance agreenent to identify remedial actions by the Town



that would bring the plan anendnent into conpliance. Pursuant
to the agreenment, the Town adopted renedi al nmeasures in

Ordi nance 2004-ORD-6 (the Renedi al Ordinance) that caused the
Departnent to determ ne that the plan amendnent was in
conpliance. The Renedial Odinance (with additions and

deletions as indicated in the ordinance) states in pertinent

part:

1. Limting Density on the 14.5-acre
anendnent site & Hurricane Evacuation Pl an

Future Land Use El enent: contains policies
controlling the density and intensity of
devel opnent (both residential and non-
residential) in the Town of Beverly Beach.

Policy A.1.1.9

The Low Density Residential (LDR) | and use
(up to 5 dwelling units/acre) shall be
applied to 14.5 acres of upland spoil sites
in the Shelter Cove devel opnent as shown in
Exhibit A not to exceed a total gross
density of 28 residential units. 1In
addition to the provisions described in
Policy 1.1.4, the foll owi ng provisions shal
apply to the Shelter Cove Devel opnent:

1. Residential land use for the Shelter
Cove Pl anned Unit Devel opnment (PUD)shal |l be
limted to a maxi num of 115 dwel |li ng
units.

2. The Town of Beverly Beach shall not
issue a permt or certificate of occupancy
until the Building Oficial certifies the
requi red public facilities and services
will be provided consistent with Chapter
9J-5, Florida Adm nistrative Code (see
Policy A1.1.1).




Policy A 1.1.10

No | ater than Decenber 2005, Beverly Beach
shall revise its conprehensive plan to
update the goal s, objectives and policies
and future |land use nmap series and transmt
such revisions to the Departnent of
Community Affairs. The updated plan shal
reflect changes to Chapter 163, Florida
Statutes, and Rule 9J-5, Florida

Adm ni strative Code, since the plan went
into effect in 1991. This revision shall be

based on a pl anni ng period through Year
2015, with current and forecasted conditions
and satisfy data and anal ysis requirenents.

* * *

3. Revise policies under Objective D. 2.1,
Beverly Beach Conprehensive Pl an regarding
t he provision of potable water and sanitary
sewer

Public Infrastructure/Facilities El enment:
refers to the protection of water quality by
specific policies that require deficiencies
in wastewater treatnent facilities be
corrected in accordance with DEP

requi renents.

bj ective D. 2.1

By Decenber—31—1992 Decenber 31, 2005, the
Town shall require that existing
deficiencies in the wastewater treatnent

operated by Ccean City Uilities be
corrected in accordance with EDER Depart nent

of Environnental Protection [DEP]
requiremnents.

Policy D.2.1.1

As the Town does not own the wastewater
treatment plants nor has operational
control over the sane, the Town shal
formalize a coordination committee to

i ncl ude the owner/operator of Surfside
Utilities Ccean City Uilities, the
nmenbers of the Town Comm ssion, nenbers of




the Flagl er County Board of County
Conmm ssi oners or their appoi ntee, nmenbers
of the Gty of Flagler Beach Comm ssion or
t hei r appoi ntee, and-FDER the Depart nent
of Environnental Protection [DEP] and any
other identified stakeholder in the Town.

Policy D.2.1.2

The Town shall use the coordination
commttee to address the deficiencies in
the wastewater plants, to set priorities
for upgrading and repl aci ng conponents of
the plants, and to request EBER t he
Departnent of Environnmental Protection
[DEP]to i ncrease and enforce their

regul ations requiring periodic nonitoring
and mai nt enance of package treat nent

pl ants.

Policy D.1.2.3

The Town shall use the coordination
conmmttee to investigate the feasibility
of assun ng operational responsibility of
t he wastewater treatnent system by another

entity.

10. Applying the five dwelling units per acre density
allowed in the Low Density Residential category to 14.5 acres
woul d generate 72.5 units. However, as indicated above, the
Renedi al Ordi nance also restricted the total allowable dwelling
units in the 14.5 acres to 28 units. The 28 units coincide with
the site plan for the Shelter Cove PUD that was the subject of
the circuit court judgnent. The site plan called for 28 single-
famly lots in the former spoil areas.

11. Charles Gsbourne, Bernard Knight, and Mary Jo Kni ght
were residents of the Town of Beverly Beach when the Town

adopted Pl an Anendnment 03-1. They intervened agai nst the Town

10



in the original proceedings initiated by the Departnent.

Followi ng the Departnent's determnation that the plan anendnent
had been brought into conpliance by the Renedial O dinance, they
filed an Anended Petition to Intervene and were realigned as the
Petitioners.

12. On sone date between the filing of their original
petition in this case and the date of the final hearing,
Petitioners Bernard Knight and Mary Jo Kni ght noved out of
Beverly Beach. They are no longer residents of the Town.

13. In their Amended Petition to Intervene, the
Petitioners assert that the Renedial Ordinance did not resolve

all the problens originally identified by the Departnent's ORC

Report, and Plan Amendment 03-1 is still not in conpliance. The
Petitioners' objections to the anmendnent fall into three
categories: insufficient and inaccurate data and anal ysis,

insufficient | egal description for the | ands af fected by the

pl an anmendnent, and i nadequate wastewater services avail able for
the increased density resulting fromthe amendnent. These three
categories will be used to organize the findings of fact that
foll ow.

Dat a and Anal ysi s/ Maps

14. The Petitioners assert that the maps used for Plan
Amendnment 03-1 and the Renedi al Anendnent are not the official

maps currently contained in the Beverly Beach Conprehensive

11



Plan. They contend the unofficial maps contained errors that
caused sone of the area designated as Conservation/ Sal t wat er
Marsh to be included in the 14.5 acres re-desi gnated Low Density
Resi denti al .

15. At the hearing, the Petitioners also attenpted to show
that maps used by the Town with Plan Anmendnent 03-1 were not
consistent with the Beverly Beach FLUMw th regard to the
depiction of saltwater nmarsh areas outside the 14.5 acres
affected by the plan anmendnent. Wether such di screpancies
exist is not a relevant inquiry for determ ni ng whether Plan
Amendnent 03-1 is in conpliance.

16. A 1997 report regarding threatened and endangered
ani mal species, prepared by Lotspeich and Associates for the
devel oper of the Shelter Cove PUD, includes a statenent that
there are 10.3 acres of spoil on the 37-acre PUD site. That
figure is inconsistent with the Towmn's claimthat the |ands
affected by Plan Anmendnent 03-1 consist of 14.5 acres of spoil

17. Lindsay Haga, a regional planner with the Northeast
Fl ori da Regi onal Pl anning Council (Council), nade the
determ nation that there are 14.5 acres of spoil area. Because
t he Town does not have a professional planning staff, the
Counci | was providing planning services to the Town under
contract. Ms. Haga worked on Plan Anmendnent 03-1 on behal f of

t he Town.

12



18. Ms. Haga obtained a mapping of the land uses within
the Shelter Cove PUD frominformati on nmaintained by the
St. Johns River Water Managenent District (District). The |and
use categories are based on the Future Land Use C assification
Categori zation System and were applied by the District using
aerial photography. Using professional software called
"ArcView," Ms. Haga derived the size of the various |and uses
mapped within the Shelter Cove PUD by the District. The
software cal cul ated the size of the spoil areas as 14.5 acres.
According to Ms. Haga, planners use this nmethod "100 percent"” of
the time to delineate | and uses on future | and use maps.

19. M. Haga was called as a witness by the Petitioners
and by Beverly Beach and testified at |l ength on direct and
cross-exam nation on how she determ ned the size of the spoi
areas. Nevertheless, sone anbiguity remains as to whether the
size and position of the spoil areas designated in the officia
Town FLUM are the sane as their size and position as delineated
by Ms. Haga for Plan Amendnent 03-1 using information fromthe
St Johns River Water Managenent District.

20. The Town and the Departnent seemto suggest in their
joint post-hearing submttal that the size and position of the
spoil areas on the FLUM can be "cl eaned up” or re-drawn using
nore site-specific information presented at the final hearing.

The inplication is that, if the Town's FLUM del i neated | ess than

13



14.5 acres as Conservation/ Spoil Area, but better data is
presented at the hearing to show that the spoil areas actually
cover 14.5 acres, the FLUM delineation can be ignored or treated
as if did cover 14.5 acres. The redrawi ng of | and uses as they
are depicted on an adopted FLUM is arguably beyond the authority
granted to the Departnent in Chapter 163. That issue need not
be decided on this record, however, because the nore credible
and persuasi ve evidence shows there were no nmaterial changes to
the size and position of the spoil areas in Plan Anendnent 03-1,
and no saltwater marsh was re-designated as Low Density

Resi denti al .

Data and Anal ysi s/ Topogr aphi c | nformati on

21. The Petitioners assert that topographic data used by
the Town was flawed and did not accurately reflect that nuch of
the Shelter Cove PUD is within the 100-year floodplain. For
exanpl e, the June 2002 Transmittal Packet sent to the Departnent
i ncluded a statenment that, "According to FEMA the 100 year
floodplain is confined to the saltwater marsh areas | ocated
adj acent to the Intracoastal Waterway."

22. At the hearing, the Town admtted that sone of
t opographi c information was i naccurate and described it as a
"scrivener's error." The parties stipulated to the introduction

into evidence of topographic information that indicates a

14



portion of the 14.5 acres affected by Plan Anendnent 03-1 lies
within the 100-year fl oodpl ain.

23. The Petitioners have not shown how the inclusion of
i naccurate topographic in the data and anal ysis causes Pl an
Amendnent 03-1 to be not in conpliance; or, put another way, the
Petitioners have not shown how the accurate topographic
i nformati on proves Plan Anmendnent 03-1 will be inconsistent with
t he Beverly Beach Conprehensive Plan or applicable state | aws
and regul ations. The Beverly Beach Conprehensive Pl an does not
prohi bit Low Density Residential uses in the 100-year
f I oodpl ai n.

Dat a and Anal ysi s/ Cl ustering

24. The Petitioners contend that the data and anal ysis was
fl awed because it included a reference to the possibility of
clustering dwelling units to avoid adverse inpacts to areas
unsui tabl e for devel opnent, but the Town has no regul ati ons that
all ow for or address clustering.

25. Neither the Anended Petition to Intervene nor the
evi dence presented by the Petitioners nakes clear how this
al |l eged error causes Plan Anendnent 03-1 to be not in
conpliance. Any alleged error nust relate to the 14.5 acres
affected by the anendnent. The Petitioners did not show that
clustering of dwelling units is planned or necessary on the 14.5

acres.

15



Data and Anal ysi s/ Scrub Jays

26. The Petitioners contend that the data and analysis is
insufficient because it fails to describe and account for the
current use of the site by the Florida scrub jay, a bird listed
as threatened by the Florida Fish and Wl dlife Conservation
Comm ssion and the United States Fish and Wldlife Service. The
Town and Departnent stipulated that scrub jays have been seen on
t he property.

27. Charles Osbourne and Gail Duggins, a birdwatcher,
testified that they have seen scrub jays in the Shelter Cove PUD
area on several occasions. They marked Petitioners' Exhibit 15
to indicate eight specific sites within the PUD where they had
observed scrub jays. None of the marked sites are | ocated on
the 14.5 acres affected by Plan Anmendnent 03-1.

28. Lotspeich and Associ ates conducted a scrub jay survey
on the 37-acre Shelter Cove PUD in 1997. They observed no scrub
jays on the 14.5 acres that wll be affected by Pl an Anendnent
03-1. Inthe witten report of the survey, Lotspeich and
Associ ates concluded that, "no jays reside on-site nor did any
bi rds react as though they were defending territory which
extended onto the property.” Follow ng a second survey in 2002,
Lot spei ch and Associ ates reached the sane conclusion that the
property "is unlikely to support a resident Florida scrub jay

popul ation. "
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29. The observations of scrub jays nade by M. GOsbourne
and Ms. Duggins do not contradict the conclusions of the
Lot spei ch and Associ ates reports. M. Gsbourne and Ms. Duggi ns
did not offer an opinion (and no foundation was laid for their
conpetence to offer such an opinion) that scrub jays reside on
the 14.5 acres affected by Plan Anendnent 03-1.

30. The Departnent's ORC Report stated that the
originally-proposed anendnment was not consistent with Policy E
1.4.3 of the Town's conprehensive plan which calls for the Town
to obtain informati on from appropri ate agenci es concerning the
known | ocations of |isted plant and ani mal species. The
Department recommended in the ORC Report that the Town conduct a
survey for gopher tortoises and other listed species. The
Departnent' s objection about |isted species, however, was not
i ncluded its subsequent Statenent of Intent to Find The
Conpr ehensi ve Pl an Anendnent Not in Conpliance.

31. The Town had available to it, as part of the data and
anal ysis to support Plan Amendnent 03-1 and the Renedi al
Amendnent, the Lotspeich and Associ ates reports prepared for the
United States Fish and Wldlife Service. The reports convey the
results of Lotspeich and Associ ates' surveys of the Shelter Cove
PUD property for gopher tortoises, scrub jays and other |isted
species. It is likely to be the best infornmation avail able

since it is a site-specific, scientific study. The Petitioners
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did not show that better data were available or that the

Lot spei ch and Associ ates reports are flawed. In fact, the
Lot spei ch and Associates reports were exhibits offered by the
Petitioners.

32. Policy E.1.4.3 of the Beverly Beach Conprehensive Pl an
directs the Town to adopt |and devel opnent regul ati ons that
provi de protections for known |isted species. Land devel opnent
regul ations are the usual and appropriate tools for applying
specific protective neasures to specific devel opnent proposals.
No regul ati ons have yet been adopted by the Town to protect
listed species. Listed species are not left unprotected from
devel opnent activities in the Town, however, since there are
both state and federal |aws to protect |isted species and their
habi t at s.

Dat a and Anal ysi s/ Beach Access

33. The Petitioners contend that the data and anal ysis was
insufficient because it indicated that there are five | ocations
in the Town where the public can gain access to the beach, but
the Petitioners allege there are only two public beach wal kovers
that qualify under the Beverly Beach Conprehensive Pl an.

34. The beach access issue relates to the Town's
recreational |evel of service standard adopted in the Recreation

and Open Space El enent of the Beverly Beach Conprehensive Pl an.
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Policy F.1.1.1 specifies that the adopted |evel of service
standard is "Five publicly-owed beach access facilities."

35. The Petitioners apparently believe that the easenents
acquired by the Town that provide for public beach access across
private property do not qualify as publicly-owed beach access
facilities as contenpl ated by the Beverly Beach Conprehensive
Plan. The term "publicly-owned beach access facilities" is not
defined in the Recreation and Open Space El enment, but one can
find a statenent at page F2 that, "Access points and parKking
areas are support facilities for public owed beaches.”
Therefore, the Town considers an access point, w thout any man-
made structures, to be a "facility."

36. Furthernore, the conprehensive plan, itself, includes
a map that depicts the location of the five public beach access
points. It nust be assuned that these access points net the
Town's intent and neaning. By raising the issue of whether the
data and analysis for Plan Amendnent 03-1 is accurate in
referring to the existence of five public beach access points,
the Petitioners are collaterally attacking the existing
conpr ehensi ve pl an.

37. Stephen Emmett, the mayor of Beverly Beach, stated
that the five public beach access points depicted in the Beverly
Beach Conprehensive Plan, as well as a new sixth beach access

point, are currently maintained by the Town.
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Description of the Land Affected

38. The Petitioners alleged in their Anended Petition to
I ntervene that the Town did not have an adequate | egal
description for the |l ands affected by the plan anendnent. The
i ssue was not raised in the Petitioners' Pre-Hearing Statenent.
When the Departnent objected to the Petitioners' presentation of
evi dence on this issue because it was not raised in their Pre-
Hearing Statenent, the Petitioners voluntarily w thdrew the
i ssue.

Sanitary Sewer Services

39. The Petitioners contend that sanitary sewer services
are not adequate for the increased residential density that
woul d result from Pl an Anendnent 03-1. The Beverly Beach
Wastewater Treatnent Facility is operated by Ocean City
Uilities. Ccean Cty's application to renew the permt for the
facility was denied by DEP in Septenber 2003 because the
facility was not in conpliance with several DEP regul ati ons.

40. As aresult of the denial of Ccean City's permt
renewal application, DEP would not all ow new custoners to
connect to the Beverly Beach Wastewater Treatnent Facility,
including the Shelter Cove PUD. DEP subsequently approved the
connection of the Shelter Cove PUD wastewater collection system

to the Beverly Beach Wastewater Treatnent Facility.
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41. Permtting problenms associated with the treatnent
pl ant was one reason for the Departnent's objection to the
originally proposed plan anmendnent and the Departnent's
subsequent determ nation that Plan Anendnent 03-1 was not in
conpliance. No evidence was presented to show that Ocean City
Utilities has corrected the deficiencies in the wastewater
treatnment plant or has obtained a renewal permt from DEP.

42. Neverthel ess, the Departnent determ ned that Plan
Amendnent 03-1 is in conpliance based on the changes to the
Beverly Beach Conprehensive Plan called for in the conpliance
agreenent and adopted in the Renmedial O dinance. Objective
D.2.1 of the Beverly Beach Conprehensive Plan was anmended to
require that existing deficiencies in the wastewater treatnent
pl ant be corrected by Decenber 31, 2005. Policies D. 2. 1.1,
D.2.1.2, D.2.1.3 were anended to re-constitute and re-energi ze a
coordination conmttee to address the deficiencies in the
wast ewater plant and the feasibility of giving operationa
responsibility to another entity (such as Flagler County).

43. In addition, the Renmedial O dinance anended Policy
A . 1.19 of the Beverly Beach Conprehensive Plan to prohibit the
Town fromissuing a permt or certificate of occupancy for the
Shelter Cove PUD "until the Building Oficial certifies the
required public facilities and services will be provided

consi stent with Chapter 9J-5, Florida Adm nistrative Code."
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44. No dispute was raised about the avail abl e capacity of
t he Beverly Beach Wastewater Treatnent Facility to serve the
Shel ter Cove PUD

CONCLUSI ONS OF LAW

45. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties pursuant to
Sections 120.569, 120.57(1), and 163.3184(9), Florida Statutes
(2004) .

46. Under the conprehensive planning schene established in
Chapter 163, Part 11, Florida Statutes (2004), the Depart nment
has the duty to revi ew proposed and adopted | ocal governnent
conpr ehensi ve plan anendnents. The Departnent's role is not to
opine as to whether a |ocal governnent's amendnent is the "best"
of the alternative approaches available to the | ocal governnent
for addressing a subject, but to determ ne whether the anmendnent
is "in conpliance,"” as defined in Subsection 163.3184(1)(b),

Fl orida Statutes (2004).

47. "In conpliance" nmeans consistent with the requirenents
of Sections 163.3177, 163.31776, 163.3178, 163.3180, 163.3191,
and 163. 3245, with the State Conprehensive Plan, with the
appropriate strategic regional policy plan, and with Florida
Adm ni strative Code Chapter 9J-5. 8§ 163.3184(1)(b), Fla. Stat.

(2004) .
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48. The Petitioners have not alleged that Pl an Amendment
03-1 and the Renedial Ordinance are inconsistent with Sections
163. 31776, 163.3178, 163.3180, 163.3191, and 163. 3245, Florida
Statutes, or the strategic regional policy plan. The
Petitioners' challenge is confined to alleged inconsistency with
Sections 163.3177, Florida Statutes (2004), the State

Conpr ehensi ve Plan, and Florida Adm nistrative Code

Chapt er 9J-5.
St andi ng
49. In order to have standing to challenge a plan

amendnent, the challenger nust be an "affected person,” which is
defined as a person who resides, owns property, or owns or
operates a business within the |ocal governnent whose
conprehensi ve plan anmendnent is challenged. § 163.3184(1)(a),
Fla. Stat. (2004). As residents of the Town when Pl an Amendnent
03-1 was adopted, the three Petitioners had standing to
chal | enge the anendnent. However, Bernard Knight and Mary Jo
Kni ght no longer reside in the Town and will not be affected by
t he anendnment. The clains raised on their behalf in the Arended
Motion to Intervene are now noot.

50. Because Charles Gsbourne is an affected person and has
standing in this proceeding, the question of whether the Knights

have standi ng need not be addressed. See Coalition for Adequacy
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and Fairness in School Funding, Inc. v. Chiles, 680 So. 2d 400

n. 4 (Fla. 1996).

Burden of Proof

51. The Town determ ned that Plan Anendnent 03-1 is in
conpliance. Because the Departnent al so determ ned that Plan
Amrendnment 03-1 is in conpliance, Subsection 163.3184(9), Florida
Statutes (2004), provides that the anmendnent "shall be
determned to be in conpliance if the |ocal governnent's
determ nation of conpliance is fairly debatable."

52. The term"fairly debatable” is not defined in Chapter
163, Florida Statutes, or Florida Adm nistrative Code Chapter
9J-5. The Suprene Court of Florida has suggested, however, that
the fairly debatable standard under Chapter 163, Florida
Statutes, is the sane as the common |law "fairly debatabl e"
standard applicable to decisions of |ocal governnments acting in

a legislative capacity. In Martin County v. Yusem 690 So. 2d

1288, 1295 (Fla. 1997), the Court said, "The fairly debatable
standard of reviewis a highly deferential standard requiring
approval of a planning action if reasonable persons could differ
as to its propriety." (citation omtted). Quoting fromCty of

M anm Beach v. Lachman, 71 So. 2d 148, 152 (Fla. 1953), the

Court stated further, "[Aln ordinance may be said to be fairly
debat abl e when for any reason it is open to dispute or

controversy on grounds that nmake sense or point to a | ogica
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deduction that in no way involves its constitutional validity."

Martin County v. Yusem 690 So. 2d at 1295.

Data and Anal ysi s

53. The Petitioners contend that Plan Arendnent 03-1 and
t he Renedi al Ordi nance are not based upon appropriate data and
anal ysis as required by Subsections 163.3177(6), (8), and (10),
Florida Statutes, and Florida Admnistrative Code Rule 9J-
5.005(2)(a). Each anendnent to a conprehensive plan nust be
based upon appropriate data. Florida Adm nistrative Code Rule
9J-5.005(2) requires that, in order for a plan provision to be
"based" upon rel evant and appropriate "data,"” the |loca
governnment nust "react to it in an appropriate way and to the
extent necessary indicated by the data avail able on that
particul ar subject at the tinme of adoption of the plan or plan
amendnent at issue." The data nust also be the "best avail able
exi sting data" "collected and applied in a professionally
acceptable manner." Fla. Admn. Code R 9J-5.005(2)(a)-(c);

§ 163.3177(10)(e), Fla. Stat. (2004).

54. However, the data and analysis that can support a plan
anendnent are not limted to those identified or actually relied
upon by a local governnent. All data in existence and avail abl e
to a local governnent at the tine of the adoption of the plan
amendnment may be relied upon to support an amendnent in a de

novo proceeding. Zenel v. Lee County, et al., 15 F.A L. R 2735
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(DCA June 22, 1993), aff’d, 642 So. 2d 1367 (Fla. 1st DCA 1994).

See also The Sierra Club, et al. v. St. Johns County, et al.,

Case Nos. 01-1851GM and 01-1852GM 2002 W 1592234 (DOAH May 20,
2002; DCA July 30, 2002) ("The ALJ need not determ ne whether
the [l ocal governnent] or the Departnent were aware of the data,
or perforned the analysis, at any prior point in tinme.").

55. Analysis, as opposed to data, need not be in existence
at the time of the adoption of a plan amendnent. See Zenel,
supra. Data that existed at the tinme of the adoption of a plan
anendnent nmay be subjected to different or even first-tine
analysis at the tine of an adm nistrative hearing held to hear a
challenge to a plan anendnment. Id.

56. A challenger who clains the data and analysis for a
conprehensi ve plan amendnent is insufficient nust do nore than
show that sonme of the data was inaccurate. The data and
anal ysi s can include hundreds, even thousands, of individua
"facts,” with wide variation in their inportance or contribution
to the | ocal governnment's decision to adopt a particular plan
anendnent. Only errors in the data and anal ysis that are shown
to underm ne the action taken by the I ocal governnent will serve
to meet the challenger's burden of proving an anmendnent is not
in conpliance. |In this case, certain map and topographic

di screpanci es found by the Petitioners did not cause the data
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and analysis to be insufficient to support the Town's plan
amendnent s.

57. The Petitioners did not denonstrate that Plan
Amrendnment 03-1 and the Renedial O di nance are unsupported by
appropriate data and analysis. The Petitioners did not prove
that the data relied on by the Town was not the best avail able
data, or that the Town did not "react to it in an appropriate
way and to the extent necessary,” as required by Florida
Adm ni strative Code Rules 9J-5.005(2)(a)-(c) and Subsection
163.3177(10)(e), Florida Statutes (2004).

I nt ernal Consi st ency

58. The Petitioners contend that the Plan Anmendnent 03-1
and the Renedial Ordinance are inconsistent with existing
provi sions of the Beverly Beach Conprehensive Plan. Subsection
163.3177(2), Florida Statutes (2004), and Florida Adm nistrative
Code Rule 9J-5.005(5)(a) require the el enents of a conprehensive
plan to be internally consistent. A plan anmendnent creates an
internal inconsistency when it has the effect of conflicting
with an existing provision of the conprehensive plan.

59. The Petitioners contend that the Plan Armendnent 03-1
and the Renedi al Ordinance are inconsistent with Objective A 3.1
of the Beverly Beach Conprehensive Plan, which provides that the
Town will protect its natural resources from destruction or

encroachnment by devel opnent, because the plan amendnents wil |l
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cause adverse inmpacts on scrub jays and wetlands. The
Petitioners did not denonstrate, however, that adverse inpacts
to wetlands and scrub jays will result fromthe chall enged pl an
amendnments. Therefore, no inconsistency with Objective A 3.1
was establ i shed.

60. The Petitioners also contend that the Pl an Anendnent
03-1 and the Renedi al Ordinance are inconsistent with Policy
D.1.2.4 of the Beverly Beach Conprehensive Plan. Policy D. 1.2.4
states, "The Town shall prohibit any devel opnent that adversely
affects the economc availability of potable water or sanitary
sewer. "

61. The Petitioners have not denonstrated a conflict
between Policy D.1.2.4 and the Plan Anendnent 03-1, as anended
by the Renedial Ordinance. Plan Anendnent 03-1 and the Renedi al
Amendnent support and further the intent of Policy D.1.2.4 by
addressing the probl ens associated with the Beverly Beach
Wast ewater Treatment Facility. In addition, the prohibition
created in new Policy A 1.1.9 against the issuance of any perm:t
or certificate of occupancy for the Shelter Cove PUD until the
wastewater treatnent facility has obtained a permt renewal from
DEP mat ches the prohibition in Policy D.1.2.4 against
devel opnent that adversely affects the availability of sanitary

sewer.
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Consi stency with Section 163.3177

62. One part of the statutory definition of "in
conpliance" is consistency with Section 163.3177, Florida
Statutes. This statute identifies and describes the required
and optional elenents of a | ocal governnent conprehensive plan.
The Petitioners assert that Plan Arendnent 03-1 and the Renedi al
Ordi nance are inconsistent wth several requirenents of Section
163. 3177.

63. The Petitioners contend that the plan anendnents are
i nconsi stent with Subsection 163.3177(6)(a), Florida Statutes
(2004), which requires a | ocal governnent to have a
conprehensi ve plan el ement that addresses future | and uses and
i ncludes standards for the control and distribution of
popul ati on densities. The Beverly Beach Conprehensive Plan has
a Future Land use Element and the Petitioners have not
denonstrated that Plan Amendnment 03-1 and the Renedi al O di nance
conflict with any particular policy or objective of the Future
Land Use El enent.

64. The Petitioners contend that the plan anendnents are
i nconsi stent with Subsection 163.3177(6)(c), Florida Statutes
(2004), which requires a | ocal governnent to have a
conpr ehensi ve plan el enent that addresses, anong other rel ated
subj ects, the provision of adequate sanitary sewer services.

The Beverly Beach Conprehensive Plan has a Public Facilities
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El emrent and, as expl ai ned above, Pl an Anendnment 03-1 and the

Renmedi al Ordi nance are consistent with Policy D.1.2.4 of that

el enent pertaining to the prohibition of devel opnent that

adversely affects the availability of sanitary sewer services.
65. The Petitioners failed to prove beyond fair debate

t hat Plan Amendnment CPA 03-1 and the Renedial Amendnent are

i nconsistent wth Section 163.3177, Florida Statutes (2004).

Consi stency Wth the State Conprehensive Pl an

66. The Petitioners contend that the plan amendnents are
i nconsistent with the State Conprehensive Plan that is set forth
in Section 187.201, Florida Statutes (2004). Subsection
163.3177(10)(a), Florida Statutes (2004), explains that the term
"consistency” with regard to the State Conprehensive Pl an neans
the local plan (or plan amendnent) is "conpatible with" and
"furthers"” the State Conprehensive Plan. The term "conpatible
with" is defined to nean that the local plan is not in conflict
with the State Conprehensive Plan. The term"furthers" is
defined to nmean that the local plan "takes action in the
direction of realizing goals or policies” of the State
Conpr ehensi ve Pl an.

67. The Petitioners contend that Plan Armendnent 03-1 and
the Renedi al Amendnent are inconsistent with the policy in
Subsection 187.201(9)(b)3., Florida Statutes (2004), which

prohi bits the destruction of endangered species and their
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habitat. The Florida scrub jay is listed by Florida and the
Federal CGovernment as a threatened species, not an endangered
species. In addition, the Petitioners' evidence regarding scrub
jay sightings in the Shelter Cove PUD did not constitute proof
that Pl an Amendnent 03-1 and the Renedi al Amendnment wil|
adversely affect the Florida scrub jay.

68. The Petitioners contend that Plan Anendnent 03-1 and
t he Renedi al Anmendnent are inconsistent with the goal in
Subsection 187.201(15)(a), Florida Statutes (2004), which calls
for devel opnent in areas where service capacity can acconmnodate
growh in an environnental |l y acceptabl e manner. Because the
Renedi al Amendnent prohibits the issuance of a permt or
certificate of occupancy by the Town until the Beverly Beach
Wast ewat er Treatnent Facility has been permtted by DEP, the
Petitioners have failed to denonstrate that the anmendnent woul d
violate this particular policy of the State Conprehensive Pl an.

69. The Petitioners contend that Plan Amendnent 03-1 and
t he Remedi al Anendnent are inconsistent with the policy in
Subsection 187.201(15)(b), Florida Statutes (2004), which is
al so ained at ensuring that there is adequate service capacity
to accommodate growm h. For the sanme reason just stated above,
the Petitioners have failed to show that the Town's pl an

anendnents are inconsistent with this policy.
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70. The Petitioners contend that Plan Anendnent 03-1 and
t he Renedi al Amendnent are inconsistent with the policy in
Subsection 187.201(9)(b)6, Florida Statutes (2004), which
requires a |l ocal governnent, in |and use pl anning and
regul ation, to consider the availability of natural resources to
nmeet demands and the potential for flooding. The Petitioners
have not adequately articul ated, nuch | ess proven, that the
Town's plan anendnents are inconsistent with this state policy.
71. The Petitioners failed to prove beyond fair debate
t hat Pl an Amendnent CPA 03-1 and the Renedi al Anendnent are
inconsistent with the State Conprehensive Pl an.

Consi stency Wth Chapter 9J-5

72. One part of the statutory definition of "in
conpliance" is consistency with Florida Adm nistrative Code
Chapter 9J-5. Chapter 9J-5 contains mninmumcriteria the
Department uses in review ng | ocal governnent conprehensive
pl ans and plan amendnments. The Petitioners assert that Plan
Amendrment 03-1 and the Renedial Ordi nance are inconsistent with
several of the mnimumcriteria in Chapter 9J-5.

73. The Petitioners contend that Plan Amendnent 03-1 and
t he Renmedi al Anendnent are inconsistent with Rule 9J-5.005(2)
whi ch descri bes the data and analysis that is necessary to
support a plan anmendnment. For the reasons stated above in the

section on data and analysis, the Petitioners have failed to
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denonstrate that the Town's plan amendnents are inconsistent
with this particular rule.

74. The Petitioners contend that Pl an Anendnent 03-1 and
t he Renedi al Amendnent are inconsistent with Rule 9J-11. 007
(sanitary sewer services), Rule 9J-5.006(3)(b)4. (protection of
natural resources), Rule 9J-5.006(2)(e) (flood prone areas),
Rul e 9J-5.006(3)(c)(availability of services), and Rule 9J-
5(6)(5)(h)7. (suitability of |and uses). The Petitioners’
failure of proof on each of these subjects is set forth in the
findings of fact.

75. The Petitioners failed to prove beyond fair debate
t hat Plan Amendnent CPA 03-1 and the Renedial Amendnent are
i nconsistent with Florida Adm nistrative Code Chapter 9J-5.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Departnment of Community Affairs enter
a final order determ ning that the Town of Beverly Beach Pl an
Amendnent 03-1, and Renedi al Ordinance 2004-CRD-6, are "in
conpliance" as defined in Chapter 163, Part |1, Florida Statutes

(2004) .
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DONE AND ENTERED this 29th day of August, 2005, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

Shaw P. Stiller,

Fl ori da.

5ot

Esquire

BRAM D. E. CANTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 29th day of August, 2005.

Departnment of Conmmunity Affairs
2555 Shumard Oak Boul evard
Tal | ahassee, Florida 32399-2100

Si dney F. Ansbacher, Esquire

Upchurch, Bailey and Upchurch, P.A

Post O fice Box 3007
St. Augustine, Florida 32085-3007

Robert J. Riggio, Esquire
Riggio & Mtchell, P.A

400 South Pal netto Avenue
Dayt ona Beach, Florida 32114

Thaddeus Cohen, Secretary
Departnment of Conmmunity Affairs

2555 Shumard Oak Boul evard, Suite 100

Tal | ahassee, Florida 32399-2100
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Hei di Hughes, General Counsel
Departnment of Conmmunity Affairs

2555 Shumard Cak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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